IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TUAN VAN TRAN, : ClVIL ACTI ON
Petitioner :
V.
FRANK G LLIS, et al. :
Respondent s : NO. 98-532

MEMORANDUM

Padova, J. Cct ober 19, 1999

Petitioner, Tuan Van Tran, a state prisoner incarcerated at
the State Correctional Institute in Coal Township, Pennsylvania,
filed a Petition for a Wit of Habeas Corpus ("Petition")
pursuant to 28 U.S.C A 8 2254(a) (West 1999). |In accordance
with 28 US. C 8§ 636(b)(1)(B) (1994) and Local Rule of G vil
Procedure 72.1, this Court by Order dated COctober 19, 1998,
referred the Petition to United States Magi strate Judge Thonmas J.
Rueter for a Report and Recommendati on ("Report").

On May 18, 1999, Magistrate Judge Rueter filed his Report
recommendi ng that the Court deny the Petition because all of the
clains presented are both procedurally defaulted and w thout
merit. Petitioner filed objections on August 6, 1999; the State
filed a response to Petitioner’s objections on August 17, 1999.

Havi ng i ndependently reviewed the Report, Petition and the
State’s response, | adopt the Magi strate Judge' s Report insofar
as it establishes that Petitioner’s clains are procedurally

defaulted. For the follow ng reasons, | wll overrule
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Petitioner's objections and dism ss the Petition.

I . FACTS AND PROCEDURAL HI STORY

On Novenber 7, 1985, a jury convicted Tran of three counts
of first degree nurder, four counts of robbery, two counts of
aggravated assault, and one count each of crimnal conspiracy and
possession of an instrument of crine. (Information Nos. 1163-76,
Nov. Term 1984.) Tran was |ater sentenced to three consecutive
ternms of life inprisonment. (PA. C. of Common Pl eas Docket at
7.)

The evidence at trial established that Petitioner and his
codef endant, Hoan Van Le (“Le”), killed three nenbers of
Petitioner’s estranged wife's famly. At the tinme of the
incident, Tran was a recent inmmgrant from Vi etnam having
entered the United States just two years prior to this incident.
He spoke and read very little English and had a limted
under standi ng of the Anmerican crimnal justice system

The first main issue that arises in this case is the
propriety of the adm ssion of a confession Tran nmade whil e bei ng
interrogated by the police. During the investigation of the
shooting, the police brought Tran to the station for questioning.
Wil e under interrogation, Tran nmade a statenent inplicating
hinself as the primary shooter. In this statenment, Tran allegedly
admtted that he had asked Le for help in killing his estranged
wife's brother, who he felt had been blocking his efforts to
reconcile with his wfe. (Mem in Support of Pet. at 14-15.) On

the night in question, Tran and Le went together to visit Tran’s
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wife's famly. (1d.) Le ordered the entire famly into the
upstairs bat hroom and handed Tran a gun to hold while Le tied up
all of the adults. (l1d. at 15.) Upon Le’s instruction, Tran then
pointed the gun at his brother-in-law and shot blindly. (1d.)

At sone point, Le reloaded the gun and gave it back to Tran, who
fired two nore tines, before returning the gun to Le. (ld.) Le
then rel oaded and fired the gun several nore tines, saying that
they were not dead yet. (1d.) The account of the events
detailed in this statement was inconsistent with Tran’s | ater
testinony at trial.

In a pretrial notion, Tran contested the adm ssion of this
confession on the grounds that the police used an unqualified
interpreter who hinself had only a |limted conprehensi on of
English. (1d. at 25; Pet'r Cbjections at 24-26.) Tran alleges
that the translator did not accurately translate the Mranda
war ni ngs, but rather told Tran that he could have a | awer only
after he made a statenent and the | awer would then straighten
everything out. (Pet’'r Objections at 28.) For this reason, Tran
could not have knowi ngly or willingly waived his Mranda rights.
After a hearing, the trial court denied Tran’ s suppression
not i on.

The second inportant issue in the case involves the joinder
of the trial of Tran and his co-defendant Hoan Van Le. Tran
clainms that his trial was inproperly joined with that of Le
because their defenses were nutually antagoni stic and joi nder

woul d conpletely prejudice their ability to defend thensel ves.
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(Mem in Support of Pet. at 1-2.) Tran argued that because al
of the trial w tnesses gave inconsistent accounts of the events,
and each co-defendant fingered the other as the primary culprit,
their joint trial prevented the jury frommaking a reliable
determ nation of guilt or innocence. (Pet’r Objections at 16,
22.) In addition, Tran cites as particularly prejudicial the
aggressive and flanboyant tactics Le's attorney enployed in an
effort to incrimnate Tran. (Pet’'r Cbjections at 22-24.)

Prior to trial, Tran noved to sever the trials. (Pa. C. of
Conmon Pl eas Docket at 4.) After a hearing, the trial court
denied the notion. (1d.)

On Novenber 14, 1985, Tran's trial counsel, Al exander
Hemphill, later replaced by Thomas A Bergstrom filed a post-
trial notion raising the follow ng issues: (1) the verdict was
contrary to the evidence; (2) the verdict was contrary to the
wei ght of the evidence; (3) the verdict was contrary to |law, (4)
and the defendant was not given the benefit of a reasonable

doubt. Commpbnwealth v. Tran, Nos. 1163-1176, Novenber Sessi on,

1984, 1, 2 (C&. Com PI. Phila. 1984). This notion was deni ed by
the trial court on the nerits. [|d.

Still represented by Bergstrom Tran appeal ed his sentence
to the Pennsylvania Superior Court. (Pet. Objections at 2.)
Thi s appeal raised only one issue, nanely that the trial court
erred in denying his notion for severance. (Pet. Objections at
2.) The appellate court affirmed his sentence, holding that the

severance issue had been waived by Tran's failure to reassert it
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in a post-trial notion as is required by Pa. R CrimP. 1123.

Commonweal th v. Tran, No. 00995 Phil adel phia 1987 (Pa. Super. C

Dec. 15, 1988). Tran did not appeal this decision to the
Pennsyl vani a Suprene Court for review (Pet. Objections at 2.)
On July 11, 1990, Tran filed a pro se petition for Post
Conviction Collateral Relief pursuant to 42 Pa. Const. Stat. Ann.
8 9545 et seq. (West 1999) raising the Mranda i ssue. The court
appoi nted counsel who filed an anended petition raising several
clainms of ineffective assistance of trial and appellate counsel.*
After conducting an evidentiary hearing, the court denied the
PCRA petition on the nmerits, holding that because the underlying

M randa claimwas frivol ous, counsel was not ineffective.

Commonweal th v. Tran, No. 1163-1/2, Nov. 1984 (C. Com Pl.

Phila. Jan. 22, 1996)(Papalini, J.)
Tran appeal ed the denial of his petition to the Pennsylvani a
Superior Court raising five issues: (1) whether the trial court

erred in admtting his confession into evidence since it was

'The anmended PCRA petition raised the follow ng clainms of
i neffective assistance of trial and appellate counsel: (1)
counsel failed to object to the | ack of conpetent, independent
and qualified interpreters during pre-trial hearings and trial;
(2) counsel failed to properly litigate a notion to suppress
Tran’s statenment on the basis that he could not have know ngly
and intelligently waived his Mranda rights; (3) counsel failed
to present evidence of good character and failed to request such
a jury instruction; (4) counsel failed to object to testinony
concerning Tran’s prior bad acts; (5) counsel failed to request a
proper instruction of the standard of proof required for an
i nsanity defense; (6) counsel failed to object to the trial
court’s allegedly erroneous instruction on dimnished capacity;
and (7) counsel failed to request the proper instruction for
vol untary mansl aughter. Commonwealth v. Tran, No. 1163 1/2,
Novenber Term 1984 (Pa. C. of Common Pleas May 20, 1996).
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unknowi ng and involuntary; (2) whether the trial court erred in
adm tting his confession because his trial counsel failed to
obtain a tape recording of the interrogation; (3) whether the
trial court erred in refusing to sever his trial fromthat of his
co-defendant; (4) whether the trial court erred by using
unqualified interpreters during his pretrial hearings and trial;
and (5) whether the PCRA court erred in holding that his PCRA
counsel was not ineffective. (Appeal Br. at 4-5.)

The superior court affirmed the dismssal of his PCRA
petition finding that the record supported the suppression
court’s determnation that all M randa warni ngs were given and

understood. Commonwealth v. Tran, No. 00850 PHL 96 1,5 (Pa.

Super. C. Dec. 17, 1996). The court held that Tran’s clainms of
i neffective assistance of counsel in failing to obtain the tape
recording of his statenent or insist that qualified translators
be provi ded were wai ved because he failed to raise themon direct
appeal. 1d. at 5-6. Simlarly, the court held that it could not
address the severance i ssue on post-conviction relief because it
was previously litigated and found to have been wai ved on direct
appeal. 1d. at 6. Finally, the court rejected Tran’s clai m of
i neffective assistance of PCRA counsel on the nerits. 1d. at 4-
8.

Tran’s present counsel, Elizabeth Ainslie, then filed a
Petition for Allowance of Appeal to the Pennsylvania Suprene
Court. The Petition alleged that: (1) he had been deni ed due

process of | aw because no state appellate court had conducted a
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substantive review of his trial; (2) trial counsel was
ineffective for (a) failing to investigate the accuracy of the
translation of petitioner’s police statenent, (b) failing to
pursue suppression of the statenent on the ground that the police
were advised not to interrogate himuntil counsel was provided,
(c) eliciting highly prejudicial testinony fromhis wfe about
prior spousal abuse, and (d) failing to pursue the severance
issue in a post-trial notion; (3) appellate counsel was

i neffective for pursuing only the waived severance cl aimand
failing to ask Tran whether he wi shed to take a direct appeal to
t he Pennsyl vani a Suprene Court; and (4) PCRA counsel was
ineffective by failing to obtain a tinely evidentiary hearing and
effective witness testinony. (Pet. for Allowance of Appeal at 1-
2.) On Septenber 23, 1997, the Suprene Court denied Tran's

request for allocatur. Commonwealth v. Tran, 704 A 2d 637 (Pa.

1997) .

On February 3, 1998, Tran filed the instant petition for
habeas corpus. In his pro se filing, Tran alleged that his
convi ction was obtained through the use of a coerced confession
and in violation of his privilege against self-incrimnation, and
that the prosecution failed to disclose excul patory evidence.
(Pet. at 7-8.) Tran further clainmed that his trial counsel was
ineffective for failing to: (1) secure a qualified translator for
their conferences; (2) secure a qualified translator for the
suppression hearing and trial; (3) obtain a severance of his

trial fromhis co-defendant; (4)seek interlocutory review of the

v



trial court’s pretrial denial of severance; (5) and obtain a copy
of an audio tape allegedly nmade during his police interrogation.
(Pet. at 8-A)

This Court appointed counsel, Elizabeth Ainslie, and ordered
her to file a nmenorandumto support Tran’s pro se petition.
Counsel ' s menorandum expressly incorporates Tran’s petition, but
primarily di scusses substantively only two clains, nanely that
the trial court’s severance ruling deprived Tran of due process
of law, and that the weight of the evidence denonstrates that
Tran did not know ngly or voluntarily waive his Mranda rights
when confessing to the police.

The State filed a supplenented response to the petition,
asserting that the clains raised in counsel’s nmenorandum are
procedural ly defaulted and hence unrevi ewable by the Court. On
February 17, 1999, an evidentiary hearing on the issue of
procedural default was held before Magi strate Judge Rueter.

On August 6, 1999, Tran’s counsel filed objections to Judge
Rueter’s Report conceding that his clains were not exhausted in
the state courts, but arguing that cause and prejudice exist for
his failure and in the alternative that refusal to address his
claims on the merits would result in a fundanental m scarriage of

justice.? (Pet. Objections at 16.) Having approved and adopt ed

Tran states “[i]t is clear that Tran's counsel, including
under si gned counsel, did not present his constitutional clainms to
t he Pennsyl vani a appellate courts in a formsufficient to qualify
as cl assic exhaustion of state renedies.” (Pet’r (bjections at
16.)



in part Magistrate Judge Rueter’s Report and Recommendati on, the
Court will discuss Petitioner’s Objections bel ow.

1. Standard of Review

Where a habeas petition has been referred to a nagi strate
judge for a Report and Recommendation, the district court "shall
make a de novo determ nation of those portions of the report or
speci fied proposed findings or recomendati ons to which objection
is made.... [The Court] may accept, reject, or nodify, in whole
or in part, the findings or reconmendati ons nmade by the
magi strate.” 28 U . S.C. 8§ 636(b) (1994).

The instant Petition was filed pursuant to section 2254
whi ch applies to persons “in custody pursuant to the judgnent of
a State court only on the ground that he is in custody in
violation of the Constitution or laws or treaties of the United
States.” 28 U S.C. A 8 2254(a) (West 1999).

The Antiterrorismand Effective Death Penalty Act of 1996

(“AEDPA"), P.L. 104-132, 110 Stat. 1214, applies to this case.?®

Tran contests the application of the AEDPA to his petition,
argui ng that the AEDPA was enacted after his trial and after the
filing of his first two federal habeas petitions that were
di sm ssed without prejudice. (Pet’'r Reply to Commonweal th’s Resp.
at 4.) Therefore, despite the fact that it was filed after the
Act’ s effective date, the AEDPA should not apply to his current
petition.

The Court of Appeals for the Third Crcuit has recently
reaffirmed its position that despite the dism ssal wthout
prejudi ce of pre-AEDPA habeas petitions, petitions filed after
the AEDPA' s effective date are nonet hel ess governed by the Act.
Hull v. Kyler, No. 97-7551, 1999 W 636957, at *11 (3rd GCir. Aug.
23, 1999)(stating “the fact that Hull [the petitioner] filed a
prior (since dism ssed) petition is irrelevant to such issues as
the law that applies to his present petition). In addition, the
applicability of the AEDPA anmendnents to section 2254 has little
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The AEDPA made nunerous changes to Title 28, Chapter 153 of the
United States Code, 28 U.S.C. 88 2241-2255, the chapter
governi ng federal habeas petitions. Section 2254(d)(1), as
anended by AEDPA, provides:
An application for a wit of habeas corpus on behalf of a
person in custody pursuant to the judgnent of a State court
shall not be granted with respect to any claimthat was
adj udi cated on the nerits in State court proceedi ngs unl ess
the adjudication of the claim
(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonabl e application of, clearly
establ i shed Federal |aw, as determ ned by the Suprene
Court of the United States; or
(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the
evi dence presented in the State court proceeding.
28 U.S.C. A 8 2254(d) (1) (West 1999). Any determ nations of
factual issues made by a State court nust be presuned correct,
unl ess the applicant provides clear and convincing evidence in
rebuttal. 28 U S.C A 8 2254(e)(1) (West 1999).
A habeas wit should not be granted “unless the state court
deci sion, evaluated objectively and on the nerits, resulted in an

out cone that cannot reasonably be justified under existing

Suprene Court precedent.” Matteo v. Superintendent SCI Al bion,
171 F.3d 877, 890 (3rd Gr. 1999). Federal courts may al so

consi der the decisions of inferior federal courts when eval uating

bearing on the outcone of this case since the | aw regardi ng
procedurally defaulted clainms remains the sane before and after

t he anendnents. See Hull, 1999 WL 63657 at *7 (applying settled
| aw regardi ng procedurally defaulted clains to a habeas corpus
petition to which the AEDPA is applicable).
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whet her the state court’s application of the | aw was reasonabl e.
| d.

Under Section 2254, a wit of habeas corpus nmay not be
granted unl ess the applicant has exhausted all renedies avail abl e
in state court. 28 U S.C A 8§ 2254(b)(1)(A (West 1999). “The
exhaustion requirenment ensures that state courts have the first
opportunity to review federal constitutional challenges to state
convi ctions and preserves the role of state courts in protecting

federally guaranteed rights.” Caswell v. Ryan, 953 F.2d 853, 857

(3rd Gr.) cert. denied, 504 U.S. 944 (1992). A petitioner wll

not be deened to have exhausted the avail able state court
remedi es so long as he has the right under state law to raise the
guestion presented by any avail able procedure. 28 U S.C A 8§
2254(c) (West 1999).

To exhaust the renedies available in the state courts, a
petitioner nust first fairly present to the Pennsylvania courts
all the clains that he will nmake in his habeas corpus petition.

Henderson v. Frank, 155 F.3d 159, 164 (3rd G r. 1998). The

petitioner’s state court pleadings and briefs nmust denonstrate
that he has presented the | egal theory and supporting facts
asserted in the federal habeas petition in such a manner that the
clains raised in the state courts are “substantially equival ent”

to those asserted in federal court. Doctor v. Walters, 96 F.3d

675, 678 (3rd Cir. 1996). However, a petitioner who has raised
an issue on direct appeal need not raise it again in state post-

convi ction proceedings. Evans v. Court of Common Pl eas, Del aware
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County, Pa., 959 F.2d 1227, 1230 (3rd Gr. 1992).

| f state avenues of relief, including post-conviction
proceedi ngs, have been exhausted, but the petitioner has failed
to raise the alleged grounds for error, the claimis procedurally

defaulted and nay not be raised in federal court. Colenan v.

Thonpson, 501 U.S. 722, 729-30, 111 S. C. 2546, 2564, 115

L. Ed. 2d 640 (1991); Sistrunk v. Vaughn, 96 F.3d 666, 673 (3rd
Cr. 1996). Recently, the Suprene Court held that a petitioner
procedurally defaults a claimif he fails to raise it in a

discretionary state appeal. O Sullivan v. Boerckel, 119 S. C

1728, 1734 (1999); Hull, 1999 W 636957, at *7.

Upon a finding of procedural default, review of a federal
habeas petition is barred unless the petitioner can denonstrate
cause for the default and actual prejudice as a result of the
al l eged violation of federal law, or can show that failure to
consider the clains will result in a fundanental m scarriage of
justice. Coleman, 501 U S. at 749-50, 111 S. C. at 2564-65.

[11. DI SCUSSI ON

As Tran concedes, the clains raised in the instant petition
were not fully exhausted in the Pennsylvania state courts.
Tran’s clains are thus procedurally barred because of the one-
year statute of limtations period for the filing of state post-
conviction relief petitions, 42 Pa. Cons. Stat. Ann. 8§ 9545(b) (1)
(West 1999), and the statutory restriction of post-conviction
relief to issues not raisable at trial or on direct appeal, 42

Pa. Cons. Stat. Ann. 88 9543(a)(3), 9544 (West 1999). See

12



Commpbnweal th v. Peterkin, 554 Pa. 547, 558, 722 A . 2d 638, 643

(1998) (uphol ding the constitutionality of the statute of
limtations period requiring petitions to be filed within one
year of the date the judgnent becones final). Therefore, Tran
must fulfill the Coleman requirenents of cause for the default
and actual prejudice, or denonstrate that this Court’s failure to
consider his clainms would cause a fundanental m scarriage of
justice.
A. Cause and Prejudice

Tran asserts that ineffective assistance of his trial and
appel | ate counsel and death of his trial counsel provide
sufficient cause for his failure to raise his clains in the state
court. The Court finds these argunents to be without nerit.

To denonstrate cause for the default, the petitioner nust
show that sone objective factor external to the defense inpeded
or prevented his ability to conply with state procedural rules.

Caswell v. Ryan, 953 F.2d 853, 862 (3rd Cr.), cert. denied, 504

US 944, 112 S. C. 2283, 119 L.Ed.2d 208 (1992). Ineffective
assi stance of counsel may constitute cause for procedural
defaults only if the claimof ineffective assistance was
presented to the state courts independently prior to its use to

establish cause. Miurray v. Carrier, 477 U.S. 478, 488, 106 S.

Ct. 2639, 2645, 91 L.Ed.2d 397 (1986).
A review of the record reveals that although a variant of
his claimof ineffective assistance of counsel was presented on

appeal , the Pennsylvani a Superior Court found that the claimhad
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been wai ved and was therefore unreviewable. Therefore, this claim
has not been exhausted in the state courts, and cannot constitute
cause for his procedural defaults.

The death of his initial appellate counsel, Al exander
Henmphil I, al so cannot constitute cause for his procedural
defaults. Prior to his death, Henphill had filed a Mdtion for
New Trial And/Or Arrest of Judgnent which was rul ed upon by the
superior court. Tran was then appoi nted Bergstrom as counsel for
hi s sentencing and direct appeal.

Al t hough the death of his initial counsel is unfortunate,
the Court does not see how it could have inpeded Tran’s ability
to conply with the state procedural rules since a post-trial
notion was filed by Henphill before he died. |In addition, Tran
was pronptly appoi nted new counsel who filed another post-trial
notion and was present at his sentencing.

Therefore, the Court finds that Petitioner has not all eged
sufficient cause for his procedural defaults. Because no cause
has been denonstrated, the Court need not address the prejudice
requirenent.

B. ACTUAL | NNOCENCE

In his objections, Tran also asserts that this Court’s
failure to review his clains on the nerits would result in a
fundanmental m scarriage of justice. (Pet’'r Objections at 16.)
The Court rejects this argunent.

Even where no cause or prejudice can be shown, a federa

court may grant a wit of habeas corpus where failure to hear the
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claimwould result in a mscarriage of justice. Sawer V.
Witley, 505 U S. 333, 339, 112 S. C. 2514, 2518, 120 L. Ed. 2d
269 (1992). A fundanental m scarriage of justice occurs when a
constitutional violation has probably resulted in the conviction
of one who is actually innocent. Mirray, 477 U.S. at 495, 106 S.
Ct. at 2649; Hull v. Freeman, 991 F.2d 86, 91 n.3 (3rd Grr.

1993) .

To neet this standard, the prisoner nust show a fair
probability that, in light of all the evidence, including that
clained to have been illegally admtted and that clainmed to have
been wongly excluded or becane available only after trial, the
trier of fact would have entertai ned a reasonabl e doubt of his
guilt. Sawyer, 505 U.S. at 339 n.5, 112 S.C. at 2519 n.5
(citing Kuhlmann v. Wlson, 477 U S. 436, 454 n. 17, 106 S. Ct.

2616, 2627 n.17, 91 L.Ed.2d 369 (1986). This exception is
exceedingly narrow. “To be credible, a claimof actual innocence
nmust be based on reliable evidence not presented at trial.”

Cal deron v. Thonpson, 118 S. C. 1489, 1502-3 (1998) (i nternal

citations and quotations omtted).

Tran argues that this requirenent of new evidence not
presented at trial to prove actual innocence does not apply to
hi m because the case in which that proposition was established,

Schlup v. Delo, 513 U. S 298, 115 S. C. 851 (1995), dealt with a

successi ve habeas corpus petition. Rather, Tran asserts that |
may consider the nerits if | believe that his is generally a

fundanental |y unjust incarceration.
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However, even if Tran is correct in asserting that no new
evi dence of actual innocence is required in his case, he has not
put forth any evidence that would allow the Court to concl ude
that a fair probability exists that the trier of fact would have
entertai ned a reasonabl e doubt of his guilt. Counsel devotes a
| arge portion of the submtted objections to parsing the evidence
presented at trial and highlighting the alleged internal
i nconsi stencies of the witness testinony in an effort to show
that Tran's testinony is nore credible than that of Le or the
eyewi tnesses. (See Pet'r Objections at 7-16.) However, the
case, even when thus viewed, essentially conmes down to a narrow
credibility contest between Tran, Le and the eyew tnesses.
Despite the alleged inconsistencies in the testinony of the
various witnesses, a jury would be perfectly within its rights to
credit the testinony of one witness or co-defendant and
di sbelieve the other. Wthout sone additional evidence tending
to nore concl usively show Tran’s actual innocence, the Court
cannot conclude that a fair probability exists that a trier of
fact would have entertained a reasonabl e doubt as to Tran's
guilt. Therefore Tran has not net his burden of establishing a
fundanmental m scarriage of justice.

V. CONCLUSI ON

For the reasons explained above, this Court overrules
Petitioner’s objections and finds that he has neither established
cause and prejudice nor a fundanental m scarriage of justice

sufficient to allow this Court to reviewthe nerits of his
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petition. Since Tran’s clains are procedurally defaulted, this

Court nust dismss the petition.

IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

TUAN VAN TRAN, : CIVIL ACTI ON

Petiti oner

FRANK G LLIS, et al.

Respondent s : NO. 98-532

ORDER
AND NOW this day of QOctober 1999, upon careful and
i ndependent consi deration of the Petition for a Wit of Habeas
Corpus filed pursuant to 28 U. S.C. § 2254 (Doc. No. 1),
Respondent’s Answer and Menorandum of Law to Petition for Wit of
Habeas Corpus (Doc. No. 15), Petitioner’s Reply thereto, and

Respondent’s Suppl enmental Answer to Petition for Wit of Habeas
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Corpus (Doc. No. 21), and after review of the Report and
Recommendati on of United States Magistrate Judge Thomas J. Rueter
(Doc. No. 30), and consideration of Petitioner’s objections to
the Report and Recommendation (Doc. No. 36), and consi deration of
Respondent’ s Answer to Petitioner’s objections (Doc. No. 37), and
for the reasons set forth in the acconpanying nenorandum IT IS

HEREBY ORDERED t hat :

1. Petitioner’s objections are OVERRULED,

2. The Report and Recommendati on of Judge Thomas J. Rueter
i s APPROVED and ADOPTED in part;

3. The Petition for a Wit of Habeas Corpus filed pursuant
to 28 U.S.C. § 2254 is DI SM SSED;

4. Since the Petitioner has failed make a substanti al
show ng of the denial of a constitutional right, the
Court declines to issue a certificate of appealability
under 28 U S.C. § 2253(c)(2); and

5. The Cerk shall CLOSE this case statistically.

BY THE COURT:

John R Padova, J.
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